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SUBJECT: Transfer of Isrzelil Radar Ecuipment Using U.S.
Components to Romania and Yugoslavia

SUMMARY -

k into the legality of per-
mitting Israel to sell an airborne rader system (3#EZL/M-2021)
to Romania. This sale would be in response to a raguest
from the Romanian Defense Minister to Defense Minister

Sharon for help in developing radar for fighter aircraft

being jointly developed by Recmania and Yu oslavia.
S g

You have asked us to loo

. - 5

_ We have concluded that if no FMS,: FMS financingy
was involved in the Isrzeli prodiction of the radar, i
would be possible as a matiar of law to authorize the
Israelis to sell the items +o Romania and Yucoslavia. This

or MaD -
L)
L

" - would recuire the Department

<ment to waive certain provisions in
the Department's Interna+ticnal Traffic in Arms Regulations.
Since it appears that U.S. corporations provided technical -
data and licensing rights to the Israelis, their aporoval
would also appear to be reguired under the relevant licens-
ing agreements. *

DISCUSSICN

The system (specifications &ttached) is manufactured by
Elta Electronics Industry Limited, Ashdog, Israel. Hughes
-Aircraft and Litton iIndustries furnished comceonents for the
sSystem's transmitter. Euches and

Litton have also entered
“into ccrmmercizl manufacturinc license acreements with Elta
which deal with radar ecuipment. Ik consecuently acpears
that the system is being procduceé under a U.S. license.
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Undexr the Department's Interna=icnal Traffic in Arms
3}

ati
Regulations (22 Code of Federal Recul
e

ations, Subchapter M),
ccmnercial agreements of this kind between foreign govern-
ments and U.S. corporations must be approved by the Depart-

ment of State. Such agreements mus:t contain a clause

stating that sales in certain Cemmuais= countries (including
Romania but not Yugoslavia) are proaibited. Another clause
must state that any sales outside of +he "sales territory"”
specifically auvthorized in the agreement (usually a limited
list of countries) must receive the written aeproval of the
Department. Further, an existing Memorandum of Understand-
ing between the USG and Israel cenerally requires USG approval
for third country transfers of defense articles manufactured
in Israzel under license from U.S. firms.

i Our regulations state that it is the policy of the U.S.
to deny all licenses and approvals for exports to the cer-
tain enumerated Communist countries, including Romania (but
not Yugoslavia). However, the regulations authorize the
Director of the Office of Munitions Control to waive thisg
provision. The waiver authority has rarely been exercizad;
we know of only two examples of it Eeing invoked during the
past decade (for Egypt and China). In practice, this auth-
ority has been exercized only upon the direction of the
Secretary, the Deputy Secretary, or the Under Secretary for
. e oo ’ ~ a e e

Security Assistance.- oo

If, as appears the case, Kughes or Litton granted the
Israeli government a "license" +o produce the specific
articles that would be sent to Romania or Yugoslavia, +the
approval of the U.S. corporation would also be required
under the relevant manuZacturing license agreement. (The
Sales territory in the LittonElta &cZeerent consists only of
.Israel.) The State Department’'s approval zlone would not
suffice to make the transfer possible as a matter of law.
Any approval we might grant should be made expressly subject
to the right of the concerned U.S. firms in orcder to ensure

against USG liability for transfers which have not been
approved by those firms.

Under the Arms Export Control Act (Section 3(d) (3)), we
are reqguired to notify Congress zbou: oroposed transfers of
items originally exported from the U.S. under State Depart-
ment export licenses if the value of +the exoort exceeds
certain statutory amounts (i.e., $50 million of the types

- -

. of U.S.-origin components here involved. If this threshold
were reached, we would have to infors Cengrass at least
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" thirty cdays before the transfer was aporoved. However, it
does not appear that the dollar amount involved would
trigger the advance notification reguirement in this case.

Finally, Elta Electronic Industry must regquest in
writing the authority to export the radar equipment con-
taining U.s. components or produced under license. This

\ recquest should specify: '

== the item it wishes to export;
== U.S. components and how they were obtained;

—= whether they were produced under a manufacturing
license agreement and whether the U.S. licensor
approves of the transfer; .

—= quantity; _ .
;== price;

—— country of déstination;

-~ end-use purpose. T

(Wwe)

. v |
PM/MC would process such a writien request. “PM/MC has
Procedures for handling sensitive matters such as this

‘ transfer in a highly compartmentalized fashion.

e CONCLUSION

Although it appezrs that the transfer contemplated
could be accomplished under existing law, it might be dif-

. ficult to do so without publicity if U.S. corporations must
‘give their consent to the transfer. The U.S. corporations .
involved might object (especialily if they would prefer to
make sales directly to Romaniz end Yugoslavia for financial
or labor reasons), thus blocking the transfer. Romanian and
Yugoslav representztives may object if we were to regquest
that they provide the U.S. Goverament with assurances that
they will not transfer +he articles furnished by Israel
without our consent. There is always the possibility that

’ ‘the Congress may conclude that such transfers should be .

Subject to Congressional vetoes and amend the law (the
fact that they are not subject +o a Congressional veto may
have been an oversight on the part of the Congress). Con-
Sequently, there are risks involved in approving of such a -
transfer.
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It should be emphasized' that if any U.S. government
financing was involved in producing the Isrzeli articles
or if FMS or MAP origin (i.e., grant U.S. Government
assistance) defense articles are involved, the transfer
could not be authorized to Romania under¥ *he Arms Export
Control Act at this time. Transfers to Yugoslavia would
not be prohibited. If a determination were mace by the
Secretary or the Under Secretary for Security Assistance
that the proposed transfer would strengthen the security
of the United States and prcmote world pezace, a transfer
to Romania could then be approved. 1In any event, eny such
transfer to Romania or Yugoslavia woulé hzve to be
notified to the Congress, which could c¢isapprove of the
exports by concurrent resolution. '

The Secretary has delegated most. of his responsibili-
ties for commercial exports of defense articles to the Underx
Secratary for Security 2Assistance. These functions are
exercised on a day-to-day basis by PM and PM/MC. These
offices have not reviewed'the ¢éonclusions stated in this

memorandum. ) . .
- ) . .- i .
~ Apart from the legzl constraints znd procedures - - -
discussed above, consideration might_be civen to the :

possible COCOM implications of the prorosed transaction.
) " As a matter of policy, we have sought the cooreraticn of
- our allies in coordinating policies with respect to military
e, L and strategic exports to the Soviet bloc. One policy
issve raised by this case is whether the exarcise of U.s.
controls to permit Romania to acquire an airborne radar -
system micht impair our efforts to persuzde our allies to
. ‘restrict their strategic exports to Eastern Europe.

Drafted by: - e
L/PM:ERCummings :NEA/IAI:TIMiller:jd

1/15/82:x29288 . 23672

Clearances: . -
NEA/IAI - Mr. Hill _ : _ .
NEA - Mr. Draper '
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